Ri¢ HARD B AR

Bii Npan Cotnivs
SUVINJOHN FEITIEMAN
FEiwarD D GREYNBERG
KATHARINI Fos TR MEYIR

GK | Law,rc.

SV I ANA Y LYUBLHINKQ

RouBtR1 N KHAR \Wt HO

223)25%

MINNISOIAON KT
700 Iwi1v DAKS CEnTRDRIVE St 700
WarzalA. MN 5519]
TeirpHoNt 952 449 8817 Facsivi 952 439 0614

Davin K Monrat
TreY A Rult O 1 CNNL WRITR'SDIRECTE M ADDRI
Davm P Strity wNal Aontern I’ TR CURGTGKLD AW COM
KitH G SwiksKy
THOMAS W WILLOX WRITER'S DIRICT DA NP NBER
CHRINIOPHER B YOUNGIR « 01 142 <23y
" ENYFRED
Office oi i’roceedings
November 14, 2011 haY 12 201
LR Part of
) QQ‘\\ Public Record
VIA HAND DELIVERY &N N
. ‘ :c*‘l’ﬁ
Ms. Cynthia T. Brown S\l
Chief, Section of Administration
Office of Proceedings

Surface Transportation Board
395 E Street, SW
Washington, DC 20423
49132
Re: STB Docket No. NOR Cunerus Chemicals Canada, L.P. 1. BNSF
Rarhway Company

Dear Ms. Brown:

Enclosed for filing please find the original and ten (10) copies of the Public Version
of the Complaint of Canexus Chemicals Canada, L.P. (“Canexus™). A check for $350 is also
attached to cover the filing fee required by 49 C.F.R. § 1002.2. An additional copy of the
Complaint is included for date-stamping and return to the undersigned via messenger.

All material redacted from the Complaint is already known to defendant BNSF
Railway Company (“BNSF"), the only other party in this case; consequently, BNSF is being
served with the Confidential Version of the Complaint. Concurrently with this filing,
defendant BNSF is also being served with the initial disclosures required by 49 C.F.R.
1111.1(b). Confidential material is contained in brackets [ ] in the Confidential Version, the
original and ten (10) copies of which are being filed under seal with the Board today. An
additional copy of the Confidential Version is also enclosed for date-stamping and return via

our messenger. .

Please feel free to contact me if you have any questions.

"Bt RECEIVED

NOV 1 4 2011
NOV 1 4 20m SURFACE
SO~ TRANSPRTATION BOARD

ATION BOARD



Ms. Cynthia T. Brown

Office of Proceedings
Surface Transportation Board
November 14, 2011

Page 2

Very truly yours, \

N 1. WA

Thomas W. Wilcox

Attorney for Canexus Chemicals Canada, L.P.
Enclosure

cc: Richard E. Weicher, Esq.
Jill K. Mulligan, Esq.
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V. Docket No NOR

BNSF RAILWAY COMPANY
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COMPLAINT

COMES NOW Complainant, Cancxus Chemicals Canada, L.P. (*Canexus™). and files
this Complaint with the Surface Transportation Board (“*Board™ or “STB") against Defendant,
BNSF Railway Company (“BNSF”), pursuant to 49 U.S.C. §§ 10704, 10707. and 11701, and 49
C.F.R. Part 1111 seeking a determination that the common carricr railroad rates BNSF has
established for the transportation of chlorine from North Vancouver, British Columbia. Canada
to Glendale, Arizona and to Albuquerque, New Mexico are unreasonably high. Canexus also
requests that the Board award damages plus interest, to the extent that Cancexus has paid common
carrier rates in excess of the maximum reasonable rate for transportation to cither destination
since March 16, 2011. As explained in more detail below, Canexus states that the common
carrier transportation rates challenged in this Complaint should be evaluated by the Board using
the rate standards authorized by 49 U.S.C. § 10701(d)(3) and initially adopted by the Board in

Ex Parte 646 (Sub-No. 1). Simplified Stundards for Rail Rate Cases (served Scpt. 5. 2007)
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(Simplified Standards™)." Canexus further requests that the Board evaluate the rates established
to the issue movements under the Three-Benchmark approach described in Simplified Stundards.

In support hereof, Canexus states as tollows:

IDENTITY OF THE PARTIES

. Cuanexus is a privately owned limited partnership with offices in North
Vancouver, British Columbia, Canada. Canexus manufactures and markets chlor alkali products
at its main production facility located in North Vancouver (“North Vancouver Fucility”). The
North Vancouver Fucility produces for sale approximately 170,000 tons of chlorine per ycar, all
of which must be transported to the customers of Canexus and Canexus U.S. - the latter which
handles the sale and distribution of the chlorine in the United States - by railroad. The chlorine
is transported in specialized rail tank cars supplied by Canexus. Cancxus is the corporate entity
with responsibility for arranging rail transportation on behalf of itself and Canexus U.S.

2. BNSF is a common carrier engaged in the common carriage of [reight in interstate
commerce undcr the jurisdiction of the Board. BNSF is subject to the Interstate Commerce
Commission Termination Act, 49 U.S.C. § 10101 ¢f seq., and to the jurisdiction of this Board.
DESCRIPTION OF THE ISSUE MOVEMENT

3. The two movements that arc the subject of this Complaint originate at the North
Vancouver Facility and terminate at the rail facilitics of Cancxus’ customers located on BNSF in
Glendale. Arizona and Albuquerque, New Mexico.

4. The North Vancouver Facility is physically connected to the Canadian National
Railway (“CN™), which provides Canadian government regulated switching services between the

North Vancouver Facility and an interchange point with BNSF at Brownsville Junction,

: Aff'd, CSX Transp., Inc., et al. v. STB, 568 F.3d 236 (D.C. Cir. 2009): vacated in part,
584 F.3d 1076 (D.C. Cir. 2009).
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Vancouver. Based on information and belicl, BNSF transports tank cars of Canexus’ chlorine on
its system southward through Washington, Oregon and California, thence southeast through
Arizona and New Mexico to Glendale and Albuquerque, respectively. The switch charges at
origin arc 100% absorbed by BNSF, und therefore BNSF established origin to destination single
line rates for services to each issue destination.

5. Thus far in 2011, Canexus has tendered [

] to BNSF for transportation to

Glendale. and [ ] for transportation to Albuguerque. Canexus projects that [ ] will be
transported this year to Glendale and Albuquerque. respectively. During 2012, Canexus expects
to again tender { ] for transportation to cach destination. respectively.

6. As required by 49 C.F.R. § 1111.1(a). Canexus provides the following details

regarding the issuc movements:

Glendale Albuquerque

Carrier identifier

BNSF Railway Company

BNSF Railway Company

Type of shipment

BNSF Single-line

BNSF Single-linc

One-way distance

1,764 miles

2,169 miles

Type of car (URCS code)

Tank (URCS code 15)

Tank (URCS code 15)

Number of cars

One per shipment

Onc per shipment

Car ownership Private Private
Commodity type Chlorine, STCC 2812815 | Chlorine, STCC 2812815
Weight of the shipment (per car) | 90 tons 90 tons

Type of movement

Single-car

Single-car
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HISTORY OF THE CHALLENGED RATES
7. In the twelve months prior to March 16, 2011 chlorine shipments from North
Vancouver to Glendale, Arizona and Albuquerque, New Mexico were transported by BNSF
pursuant to common carrier tarifl rates and service terms contained in BNSF Price Authority

90096, Implementing Agrecement 1063.

8. Effective March 16. 2011, BNSF substantially increased its common carrier tariff
rates for shipments of chlorine to Glendale, Albuquerque and other destinations in BNSF Price
Authority 90096, Implementing Agreement 5000, Amendment 20. relevant portions of which are
attached hercto as Exhibit A. The rate from North Vancouver to Glendale was established at
$14.485 per carload. The rate from North Vancouver to Albuquerque was established at $17,614
per carload. BNSF further increased the amount paid for this transportation through the
assessment of a monthly “fuel surcharge™ as provided in BNSF Rules Book 6100-Series.
Canexus begun shipping under the rates, surcharge. and other common carrier terms and

conditions on March 16, 2011,

9. The rates BNSF cstablished for transportation from North Vancouver to Glendale
and Albuquerque effective March 16, 2011 are significantly higher than the rates previously paid
by Canexus for thesc destinations. and they are unrcasonably high in violation of 49 U.S.C.
§§10701 and 10704.

BNSF’S MARKET DOMINANCE OVER THE
TRANSPORTATION COVERED BY THE CHALLENGED RATE

10.  In accordance with 49 C.F.R. § 1111.1(a)(10), Canexus provides the following
narrative describing the lack of feasible transportation alternatives:
I1.  There is no cffective intramodal competition for the rail transportation of chlorine

from the North Vancouver fucility to Glendale or Albuquerque. 49 U.S.C. §10707. In the first
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place, the Nation's Class I railroads have publicly stated to this Board and elsewhere that they no
longer desire o transport chlorine and other toxic by inhalation (“TIH™) chemicals, and they
have taken numecrous steps, including significantly increasing rail rates, imposing routing
restrictions, and imposing onerous risk shifting conditions on transportation, with the goal of
minimizing as much as possible the transportation of chlorine and other TIH commaodities on
their systems. These and other actions demonstrate that the railroads have ceased competing
with each other to transport TIH commoditics and to expand their respective share of the TIH
commodity transportation market. In fact, the Board should establish a rebuttable presumption
of market dominance for all chlorine movements. In any cvent, cven il the STB was to conclude
that despite all the evidence to thc contrary. Class I railroads are competing for chlorine
shipments and market share, there is no effective compctition for Canexus’ chlorine shipments.
At origin. no other U.S. railroad has access to the North Vancouver Facility for this
transportation either directly or through a switch arrangement with CN. At destination, both
facilities arc physically connected only to BNSF, and are therefore captive to BNSF.
Accordingly. only BNSF can provide a single line haul all the way from origin to the customers’
facilities in Glendale and Albuqucrque, and other railroads pose no constraint on the rates BNSF
may attempt to charge.

12.  There is also no effective intermodal competition for the issue traffic. There is no
dispute that intermodal competition with rail transportation from trucks does not exist for
chlorine due to chlorine’s status as a TIH chemical. This is particularly true for the issuc

movement, given its overall length.
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13. There is no waterway that could be used for barge transportation between North
Vancouver and the destination facilities in Glendale and Albuquerque. Similarly, there is no
chlorine pipcline that could be used as a substitute for rail transportation.

14. Because there is no effective intramodal or intermodal competition for the issuc
traffic, BNSF has qualitative market dominance over the transportation of chlorine from the
North Vancouver Facility, to the two destinations in this Complaint. 49 U.S.C. § 10707.

ESTIMATED URCS PHASE III VARIABLE COSTS

15. The common carrier transportation rates and *“‘fucl surcharge™ established by
BNSF for transportation of chlorine from North Vancouver to Glendale and Albuquerque
produce revenucs substantially in excess of 180% of BNSF's variable costs of providing the
transportation. Therefore. BNSF has quantitative market dominance over this rail transportation,
as described in 49 U.S.C. § 10707(d).

16.  Pursuant to Simplified Standurds, slip op. at 25, and using the URCS inputs listed
above in paragraph 4, the following is Canexus’ preliminary estimate of the URCS Phasc Il
variable costs and revenue-to-variable cost ratio for the movements from North Vancouver to

Glendale and Albuquerque at 1Q11 levels:

URCS Rate per car (including | R/VC ratio
phase I11 fuel surcharge)
variable
costs
Glendale $4.,028 $15,196 377%
Albuquerque $4.810 $18.042 375%
17. Becausc BNSF possesses both qualitative and quantitative market dominance

over the transportation of chlorine from North Vancouver to the issuc destinations, the Board has


file:///SQ7c
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jurisdiction over the reasonableness of the common carrier rates. rules, and practices established
by BNSF for this transportation. 49 U.S.C. § 10701(d)(1).
REQUESTED RELIEF

18.  The common carrier railroad rates established by BNSF in Pricing Authority
BNSF 90096. Implementing Agrecement 5000, Amendment 20, for transportation of chlorine
from North Vancouver to Glendale. Arizona and to Albuquerque, New Mexico, arc
unreasonable, unlawful, and exceed the maximum reasonable levels permitted by 49 U.S.C. §§
10701, 10702. 10704, and/or 10707.

19. This Complaint encompasses any changes or successors to Pricing Authority
BNSF 90096, Implementing Agreement 5000, Amendment 20 since its implementation on
March 16, 2011, and all future iterations, issuances, or forms of common carricr tariffs. prices
documents, rates, fucl surcharges. charges, rules, and service terms applicable to the
transportation by BNSF of chlorinc from North Vancouver to both destinations in this complaint.

20. Using the Three-Benchmark Methodology of the Simplified Stundards. the Board
should determine the cxtent to which the challenged rates exceed reasonable levels. 49 U.S.C. §
10704. The Board should also order that reparations be paid, plus interest, for any unlawful
charges assessed by BNSF and paid by Canexus from and after March 16, 201 1. when shipments
under the new rates commenced. 49 U.S.C. § 11704.

21, The Board should also prescribe the maximum reasonable rates for this
transportation applying the Three-Benchmark Methodology and the Board's rules governing rate
prescription. In the alternative, the Board should issue an order prohibiting BNSF from
increasing the rate for this transportation above the maximum reasonable level as calculated by

the Board's procedures until the difference between the challenged rate and the maximum
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rcasonable rate cxceeds $1,136.855 (as of July 1, 2011), or until March 15, 2016, whichever
comes first.
RELATED MATTERS

22, Canexus will participate in the Board's mandatory mediation process for rail rate
disputes. Simplified Standards, slip op. at 23-24 and 103.

23.  Cancxus requests access to the Board's unmasked waybill sample as described in
49 C.F.R. § 1111.9(a)(2) and Simplified Standards, slip op. at 23.

24, Neither this proceeding nor the granting of the reliel requested will constitute a
major federal action significantly affecting the quality of the human environment or the
conservation of energy resources.

25. In accordance with 49 C.F.R. §1111.1(b). Canexus is making mandatory
disclosures 10 BNSF concurrently with the filing and service of this Complaint.

WHEREFORE. Complainant Cancexus prays that Defendant BNSF be required to answer
the charges herein; that this Complaint be assigned for hearing under 49 C.F.R. Part 1111; and
that, after duc hearing and investigation, this Board:

(1) after applying the Three-Benchmark Mecthodology of the Simplified Standards, {ind
that the common carricr rates BNSF has established for the transportation by rail of chlorine
from North Vancouver, British Columbia, Canada to Glendale, Arizona and Albuquerque, New
Mexico are unreasonable in violation of 49 U.S.C. §§ 10701(d)(1) and 10702(1);

(2) award Cancxus reparations, plus any applicable interest. as calculated based on the
record in this proceeding, in accordance with 49 U.S.C. §11704 for the unlawful rates assessed
by BNSF from and after March 16. 2011 to the effective date of a decision by the Board

determining the rcasonable rate levels;
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(3) prescribe the rcasonable rates applicable to BNSF's ruil transportation of Canexus’
chlorine from North Vancouver, British Columbia, Canada to Glendale, Arizona and
Albuquerque, New Mexico; or, in the alternative, prohibit BNSF from increasing the rates for
this transportation above the maximum reasonable level as calculated by the Board's procedures
until the difference between the challenged rate and the maximum reasonable rate exceeds
$1.136,855 (as of July 1. 2011), or until March 15, 2016. whichever comes first; and

(4) Grant to Cancxus such other and further relief as the Bouard may deem proper under

the circumstances.

Respectlully submitted,

%w,wwp&%

Thomas W. Wilcox

Edward D. Greenberg

Svetlana Lyubchenko

GKG Law P.C.

1054 31" Street, Suite 200

Washington, DC 20004

Phone: 202.342.5248

Fax: 202.342.5222

Attorneys for Canexus Chemicals Canada, L.P.

Dated: November 14. 2011

- 10 -
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PUBLIC VERSION

CERTIFICATE OF SERVICE

I hereby certify that on this 14 day of November. 2011, I served a copy of the foregoing
Complaint by express overnight mail, upon the chief legal officer for Defendant at the following
address:

Richard E. Weicher, Esquire
Jill K. Mulligan, Esquire
BNSF Railway Company
2500 Lou Menk Drive

Fort Worth, Texas 76151
(817) 352-2353

%WWWM@»(

Thomas W. Wilcox




